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CHAPTER 904
EVIDENCE — RELEVANCY AND ITS LIMITS

904.01 Definition of “relevant evidence”. 904.08 Compromise and &érs to compromise.
904.02 Relevantevidence generally admissible; irrelevant evidence inadmissibl@04.085 Communications in mediation.
904.03 Exclusionof relevant evidence on grounds of prejudice, confusion, @04.09 Payment of medical and similar expenses.

wasteof time. 904.10 Offer to plead guilty; no contest; withdrawn plea of guilty
904.04 Characterevidencenot admissible to prove conduct; exceptions; othef04.11 Liability insurance.

crimes. 904.12 Statement of injured; admissibility; copies.
904.05 Methodsof proving character 904.13 Information concerning crime victims.
904.06 Habit; routine practice. 904.15 Communication in farmer assistance programs.

904.07 Subsequent remedial measures.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed  United States and the state ofdsbnsin, by statutday these rules,

eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The ; f
court did not adopt the comments but ordeed them printed with the rules for or by other rules adoptem the supreme court. Evidence which

information purposes. is not relevant is not admissible.
History: Sup. Ct. Order59 Ws. 2d R1, R70 (1973).
904.01 Definition of “relevant evidence”. “Relevant evi A defendant does not have a constitutional right to present irrelevant evidence.

dence”means evidence having any tendency to make the exigte Robinson146 Ws. 2d 315431 N.W2d 165(1988).
tenceof any facthat is of consequence to the determination of t

ZS}L?Qn?: re probable or less probable than it would be witheut prejudice, confusion, or waste of time.  Although relevant,

History: Sup. Ct. Ordei59 Ws. 2d R1, R66 (1973). evidencemay be excluded its probative value is substantially

Evidenceof a defendard’ expenditure of money shortly after adiary wasprop _OUtweigheqby th(_? dangt_er of unfair D_FeiUdisie, confusiont /g
erly admitted. State.\Heidelbach49 Wis. 2d 350182 N:w2d 497(1971). issuespr misleading the jupyor by considerationsf undue delay
St;gehgifgifr%ggz g??gggsiﬂgvoir}ggtgg(:ong;t%frigﬂtgdiss gfisigt:ﬁ;fgﬂagt;gﬁﬁgbfai'Wasteof time, or needless presentation of cumulative evidence.
excludethe evidence. State Becker51 Ws. 2d 659188 N.W2d 449(1974). ::I\/Svg)s%/lt;ﬁpthec t:hg:rriifr? c\)/f\l tsh.ezt?i; lcosrzaur%séﬁ%ls section to admit the wictim’
The introduction of aportion of a bloodstained mattress was both relevant a ; : ; ; . h
materialby tending to make more probable the prosecisticiaim that the victim had r}‘qOOdStla'n?d nlghtgfownbanq to aI:ow it to be senlt tl;: thehjury roorﬁ "‘;h.‘?nd 1 thﬁ nlgfl;t
beenwith the defendant and had been molested by him. BaiBtate55 Ws. 2d ~ downclearly was of probative value, since available photographs failed to show the
331, 222 N.W2d 871(1974) undersideof the garment; 2) the article was not of a nature that would shock the sensi
o | - - . bilities of the jury andnflame it to the prejudice of defendant; and 3) no objection
Themost important factor in determining the admissibility of evidence of condugl < made to sending the itemtbejury room. Jones.\State70 Wis. 2d 41 233
prior to an accident is the degree of probability that the conduct continuethentil N.W.2d 430 (1975) ’ ) ’ ’
accidentoccurred. Evidence of the defendast’eckless driving 12 miles from the " _ " L - . T
accidentscene was irrelevant. HartState75 Wis. 2d 371249 N.W2d 810(1977). . Evidenceof alcoholic degenerative impairmeoft the plaintif's judgment had
limited probative value, far outweighed by possible prejudicealskivv Wild

Evidenceof crop production in other years was admissible to prove darf@ages
injury to a crop. Cutler Cranberry Co.Qakdale Electric Cooperativég Ws. 2d MasonryCo., Inc.?2 Ws. 2d 44.724.1 N'WZd .416(19.76)‘ ..
222,254 N.W2d 234(1977). " Tl;ftt#%l coutrt d|dtn8|t_ aﬁ)usc{ej |tfs d|scr§t|on mfreffufsmtg to a;uhximb.lts olferecfj at dt
A complaining witness failure to appear to testify @prior trial dates was not € our 10 establish a CeIense by proot ol 1acts Not previously reterred to.
relevantto the credibility of the witness. RogersState93 Wis. 2d 682287 N.w2d Roeskev. D_|efenbach75le. 2d 253249 N.w2d 555(1977)'. — .
774(1980). \INhefn ewgenfg was introduced for the purpgsg t?1f |den_t|f(|j(;g$néthe% p&obatlve
Testimonythatweapons were found at the accusdwme was admissible as partva ueor conduct during a prior rape case exceeded the preju -ebaniord v
of a chain of facts relevant to the accuseutent to deliver heroin. State\Wedge- State,76 Ws. 2d 72250 N.w2d 348_(1977)' e .
worth, 100 Ws. 2d 514302 N.W2d 810(1981). Whenthe defendant was clygd with attempted murder of policdioérs in pur

 Evidenceotadefendans prior sewualisconduct s fneevant en he ont 1 defendantfolowing an armed obbahe probatve yalue of evderce
'73253%22,(‘?8\?2?2266\?’?58\';)_9 er the victim consented. aen, s substantiallyoutweighed by the danger of unfair prejudice. Holmé&tate,76 Wis.

X ) o d 259 251 N.W2d 56(1977).

Evidenceof post-manufacture industoystom was admissible under the facts o? . . .
aproducts liability case. Evidence of a good safety record of the product was-not r%léf evidence of other conduct is nofeved for a valid purpose under s. 904.04 (2),
vant. D.L. v. Huebner110 Wis. 2d 581329 N.W2d 890(1983). thé balancing test under s. 904.03 is inapplicable. St&eragginy/7 Ws. 2d 89

HLA and red blood cell test results showing the probability of exclusion and tﬁéZN-WZd 94(1977).

paternityindex are generally admissiblearcriminal sexual assault action in which _In @ prosecution for possession of amphetamines, it was anaftiseretion to
the assault allegedly resulted in the birth of a cHilat the probability of paternity admitand send to the jury room a syringe and hypodermic needles that had only slight
is not generally admissible. StateHartman145 Ws. 2d 1426 N.W2d 320(1988). felevanceo the chage. Schmidt v State,/7 Ws. 2d 370253 N.W2d 204(1977).
Third-partytestimony corroborating the victimtestimonyagainst one defendant _ The right of confrontation is limited by s. 904.03 if the probative value of the
wasrelevant as to a 2nd defendahtiged with diferent acts when the testimony desiredcross—examination is outweighed by the possibility of unfair or undue preju
tendedto lend credibility to the victing testimony against the 2nd defendant. Statélice. Chapin vState;78 Ws. 2d 346254 N.W2d 286(1977).
v. Patricia A.M.176 Ws. 2d 542500 N.W2d 289(1993). Thetrial court abused its discretion by excluding dficizfi blood alcohol chart
Evidenceof noncriminal conduct to negate the inference of criminal coriduct Offeredin evidence by an accused driv&tate vHinz, 121 Ws. 2d 282360 N.w2d
generallyirrelevant. State.vTabor 191 Ws. 2d 483529 N.W2d 915(Ct. App. 56 (Ct. App. 1984).
1995). Whenevidence of a sexual assault was the only evidence of an elem
Evidenceof why a defendant didot testify has no bearing on guilt or innocencekidnapping offense, withholding the evidence on the basis of unfair prejudice
is not relevant, and is inadmissible. Stateiguer212 Ws. 2d 58567 N.W2d 638  unfairly precluded the state from obtaining a conviction. StaBrande169 Ws.
(Ct. App. 1997)96-3594 2d 422 485 N.W2d 282(Ct. App. 1992).
A psychologiss testimony that the defendant did not show any evidence of havingA defendans intoxication, for purposes of motor vehicle statutes, dighapse
asexual disorder and that absent a sexual disorder a person is unlikely to molelgnaonstrat¢hat the defendaist'statements were untrustwortt8tate vBeaver181
child was relevant. State Richard A.P223 Wis. 2d 777589 N.W2d 674(Ct. App. ~ Wis. 2d 959512 N.W2d 254(Ct. App. 1994).
1998),97-2737 Reasoning adopted, Statdavis, 2002 W1 75254 Ws. 2d 1645 Theright to confrontation is not violated when the court precludes a defendant
N.W.2d913 00-2916 ) from presenting evidence that is irrelevant or immaterial. State@all, 202 Ws.
A negative gunshot residtest cannot conclusively prove that a person was ngiq 29, 549 N.W2d 418(1996),94-1213
the shooter of a gun, but it is relevant as it has a tendency to make it less probabigne state, like the court, operates with the priority of searching for truth and justice.
Statev. DelReal 225 Ws. 2d 565593 N.W2d 461(Ct. App.1999)97-1480 Our system depends upon all witnesses being forthright and trathduaking seri
Thereis neither a blanket restriction Bichad A.R evidence nor is it compelled. s@ﬂﬁl the oath to tell the truth when testifying in a legal proceeding. Evidbate
Courts must scrutinize the evidence on a case-by—case basis to assess admis ngeshe credibility of a stats’witness promotes that goal and cannot be sum

I3)?)4.03 Exclusion of relevant evidence on grounds of

Statev. Walters, 2004 WI 1869 Ws. 2d 142675 N.W2d 778 01-1916 marily dismissechs overly prejudicial. When the jury hears all of the witnesses who
canprovide relevant information on the issues, it can make a fair assessment as to who
904.02 Relevant evidence generally admissible; irrele - is being truthful. This is of particular importance in a case that relies prinaarily

: ; o B : i« Whetheran oficer or the defendant is telling the truth. It is not appropriate for the trial
vant evidence inadmissible. ~ All relevant evidence is admis court to assume that the defendant was lying and ficerof/as telling the truth. Res

sible, except as otherwise provided by the constitutions of tlRtion of credibility issues and questions of fact must be determined by the fact
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finder. State v Missouri, 2006 WI App 74291 Ws. 2d 466 714 N.W2d 595 Evidenceof the defendarg’prior sexual misconduct was irrelevariten the only

05-1486 issuein a rape case was whether the victim consented. Stalsteen, 108 Ws. 2d
While surprise is not included in this section as a basiwhich to exclude other 723 324 N.W2d 426(1982).

wise relevant evidence, testimony that results in surprise may be excluded if the subther crimes evidence was admissible to complete the story of the crimia on

prise would require a continuance causing undue delay or if surprise is coupled Wiffbroving its immediate context of happenings near in time and place. .SatV

the danger of prejudice and confusion of issues. R@tM.ukes Medical Center  115Wis. 2d 334340 N.W2d 498(1983).

2007WI App 218,305 Wis. 2d 658741 N.W2d 256 06-0480 Othercrimes evidence was admissible to rebutksendans claim that his pres

Ascribingthe purported motivations or truth—telling tendencies of an entire-neighncein the backyaraf a buglarized home was coincidental and innocent. State v
borhoodto one of its residents is not an acceptable form of impeachment.  Absent §\ichik 116 Ws. 2d 61341 N.W2d 639(1984).

dencethat the defendarwas himself a gang member gang exped’ testimony Wh . . . .
shouldnot have been allowed when tixeperts testimony insinuated, without any ., Whenthe accused claimed that a shooting was in self-defense, tha@bosed
basis that the defendant was a part me gang cultur)é, if not actually a memgeg f{lscrgtlorll_by ?ﬁgﬁ'"gzﬁp'gg%se&’ 'ﬁevn\‘g(}%t{‘g (‘é'ftﬂs re;igtgl[tllon for violence.
agang. State.\Burton,2007 WI App 237306 Ws. 2d 403 743 N.W2d 152 atev. Boykins, S N.W2d 710(Ct. App. ) i
06-2436 Underthe “greater latitude of proof” principle applicable to other—acts evidence
inI sex crimdes, pa}gticularly th(.)lsie1 Wit(f;é:hildren, sex acﬁmmitte? against(jthe com

. - ainantand another young girl 4 an ears prior to tl ssault were adris
904.04 Character evidence not admissible to  prove Sible nder sub. (2) fo show plan or motive. StatEriedrich 135 Ws. 2d 1 398
conduct; exceptions; other crimes. (1) CHARACTEREVI-  N.W.2d763(1987).

DENCE GENERALLY. Evidence of a persomcharacter or a trait of Theadmission under sub. (2) of a prowling ordinance violation by the defendant
accusedf second-degree sexual assault and robbery was harmlessSiatar v

the persors character is not admissible for fhe&pose of Proving Grant, 139 Ws. 2d 45406 N.\W2d 744(1987).
that the person acted in conformity therewith on a particular ocCagyidence of the defendastiise of an alias was relevant to show the defersdant’
sion, except: intentto cover up participation in a sexual assault. Stadegeron,162 Ws. 2d 521

. . . 470N.W.2d 322(Ct. App. 1991).

(@) CharaCter of accusedevidence of a pertinent trait of th.e Whenevidence of a sexual assault was the only evidence of an element of the
accused'sharacter déred by an accused, or by the prosecutiothargeckidnapping ofense, withholding the evidence on the basis of unfair preju
to rebut the same; dice unfairly precluded the state from obtaining a conviction for thegeldaffense.

- . . Statev. Grande 169 Wis. 2d 422485 N.W2d 282(Ct. App. 1992).

(b) Character _Of th'm' Exceptasprowded II’] 3_972']1 (2)' A In addition to the sub. (2) exceptions, a valid basis for the admisfsither crimes
evidenceof a pertinent trait of character of the victim of the crimevidenceis to furnish the context dhe crime if necessary to the full presentation of
offeredby an accusedyr by the prosecution to rebut the same, @pecase. State.Chambers]73 Ws. 2d 237496 N.W2d 191(Ct. App. 1992).
evidence of &haractetrait of peacefulness of the victimfefed There is no presumption of admissibility or exclusion for other crimes evidence.

. p L . State vSpeerl76 Ws. 2d 1101, 501 N.W2d 429(1993).
by the prosecution in a homicide caserebut evidence that the Evidenceof other crimes may befefed in regard tthe question of intent despite

victim was the first aggressor; the defendant assertion that the clyad act never occurred. Stat€iark,179 Wis.
(c) Character ofwitness. Evidence of the character of a wit 24484 507 N.w2d 172(Ct. App. 1993). . .
. . Other—actvidence is relevant if a jury could find by a preponderance of the evi
ness, as provided in €406.07 906.08and906.09 dencethat the defendant committed the other act. An acquittal does not prégent of
i ing evidence of a prior crime for purposes authorizeder this section. Statehan
_ (2) OTHER CRIMES, WRONGS,0RACTS. (&) Except as provided 79 SVFEnTe o1 2 Py 2oat 0 B App. 1005)
in par (b), evidence of other crimes, wrongs, or acts is not admis

. Iother-acts evidence in a child sexual assault casedvassiblevhen the type
ble to prove the character of a person in order to show that the peEontact was dierent and the victims were of afeifent gendemecause the prior

son acted in conformity therewith. This subsection does actwas probative of the defendantlesire for sexuajratification from children.

excludethe evidence when fefred for other purposes, such a$teV Tabot 191 Ws. 2d 483529 N.W2d 915(Ct. App. 1995). -
To be admissible for purposes of identigther—acts evidence” must have a simi

proof _Of m_otive, opportunit,yin_tent, prepara_tion, plan, Know! |4ty to the present eénse so that it can be said that the acts constitute the imprint
edge,identity, or absence of mistake or accident. of the defendantState vRushing197 Ws. 2d 631541 N.W2d 155(Ct. App. 1995),

.. . . . . 95-0663
(b) In a criminalproceeding alleging a violation of$40.225 Verbalstatements malye admissible as other—acts evidence even when not acted

(1) 0r948.02 (1)sub.(1) andpar (a) do not prohibit admitting evi upon. State vJeske197 Ws. 2d 906541 N.W2d 225(Ct. App. 1995).
dencethat a person was convicted of a violation &49.225 (1)  Thereis not gper serule that enables the state to always submit other-acts evidence
or948.02 (1))[’ a comparable &fnse in another jurisdiction thaton motive and intent. The evidence is subject to general strictures against use when
P . . . ’ the defendans concession on the element for which it ied provides a more
is similar to the alleged violation, as evidence of the PesSUTEf  girectsource of proof. State Wallerman203 Ws. 2d 158552 N.W2d 128(Ct.
acterin order to show that the person acted in conformity therpp. 1996),95-1950
with. Evidenceof a defendarg’ probation oparole status and conditions are admissible

: . . if the evidence demonstrates motive for or otherwise explains the defe rodiamt’
a 3H:I|-%tory. Sup. Ct. Orde59 Ws. 2d R1, R75 (19781975 c. 18#1991a. 322005 nal conduct. The status itself must provide the motive for the action. An action in
’ . . - . . directviolation of a condition may not be admitted to demonstrate an irresistible
A defendant claiming self-defense can testyto specific past instances of-vio impulseto commit the particular crime. StateKourtidias,206 Ws. 2d 574557
lenceby the victim to show a reasonable apprehension of daMgorris v State, _ ' ! ’ !
58Wis. 2d 144205 N.W2d 559(1973 N.W.2d 858 (Ct. App. 1996)95-1073
1S. oo . ( > ) ) A 3-step analysis is appli¢d determine the admissibility of other—acts evidence.

_ Evidenceof delinquency in makingithholding tax payments by 3 other corpora The proponent of the evidence bears theden of persuading the court that the
tions of which the accused had been president was admissible to show willfiness—stepinquiry is satisfied. The proponent and opponent of the evidence must clearly
the accused in failing tmake such payments as president of a 4th corporation. Stgi@culatetheir reasonor seeking admission or exclusion and apply the facts to the
v. Johnson74 Ws. 2d 26 245 N.W2d 687(1976). analyticalframework. State.\Sullivan,216 Ws. 2d 768576 N.W2d 30(1998),

If a prosecution witness is cgad with crimes, the defendant cafeoevidence 96-2244
of those crimes and otherwise explore on cross—examination the subjective motiveSther-actsvidence may be admitted for purposes other than those enumerated in
for the witness testimony State vLenarchick,74 Ws. 2d 425247 N.W2d 80  sub.(2). Evidenceof a history of assaultive behavior was properly admitted in rela
(1976). tion to entitlement to punitive damages that rested on proof of either the defendant’
Whena defendant claims accident in shooting the deceased, the prosecution im@tionaldisregard of thelaintiff’s rights or maliciousness. SmithGolde,224
present evidence of prior violent acts to prove intent and absence of accident. Kifig. 2d 518592 N.Ww2d 287(Ct. App. 1998)97-3404
v. State,75 Wis. 2d 26248 N.W2d 458(1977). Whena defendant seeks to introduce other—acts evidence of a crime committed by
The trial court did not err in refusing to grant a mistrial when police reports ~anunknown 3rd person, courts should engage iiStittvan3-stepanalysis. State
cerningan unrelated pending clyaragainst the defendant and the deferslamehtal V. Scheidell 227 Ws. 2d 285595 N.W2d 661(1999),97-1426 )
historywere accidentally sent to the jury room. Johns@tate;75 Wis. 2d 344249 Theexception to the general rule barring other-acts evideropigided in sexual
N.W.2d 593 (1977). assaultases, particularly those involving children. However the evidencestillist
Evidenceof thedefendant prior sales of other drugs was admitted under s. 904.¢eetthe requirements of the 3-step analytical framework articulat&dliivan.
(2) as probative of the intent to deliver cocaine. PeasiBiate83 Wis. 2d 224265 ~ Statev. Davidson, 2000 WI 91336 Ws. 2d 537613 N.W2d 606 98-0130
N.W.2d 506 (1978). A “plan” in sub. (2) means a design or scheme to accomplish some particular pur
Evidenceof the defendarg'prior fighting was admissible to refute the defendant POSe: Evidence showing a plan establishes a definite prior design that includes the

- P g ; ; i doingof the acts chaged. Similarity of facts is not enough to admit other—acts evi
S N ot (et APy defense witness. SISRWICK.93  jence. State v Cofield, 2000 W1 App 196238 Ws. 2d 467 618 N.W2d 214

The defendarns$’ 2 prior convictions for bgtary wereadmissibleto prove intent 99-1387

. - - Evidenceof criminal acts by an accused that were intended to obstravoat
{?aﬁffe%loé'éstégéo\'f\?spgﬁkge{ Iéglie’,\lav\ggvﬁ?g?lgé)(l)l)lowcase as tglarious t00ls. ) nishmentwas not evidencef “other acts” admissible under sub. (2), but was

o ) o dmissibleto prove consciousness of guilt of the principal criminal ghaiState v
Criminal acts of the defendastto-conspirators were admissible to prove plan angayer,2000 WI App 206238 Wis. 2d 687617 N.W2d 902 99-2589

motive. Haskins vState97 Ws. 2d 408294 N.w2d 25(1980). For other-acts evidence to be admissible it must be relev relate to a fact or-proposi
Evidenceof other crimes was admissible to show plan and ident8jate v tion that is of consequence and have probative value. The measure of probative value
Thomas98 Ws. 2d 166295 N.W2d 784(Ct. App. 1980). in assessing relevance is the similarity between thgetiafense and the other act.

Evidenceof a similar killing committed 12 hours after the shooting in issue wds a sexual assault case, the age of the victim is an important condfieteimining
relevantto show that both slayings sprang from like mental conditions and to sheunilarity. State vMeehan, 2001 WI App1B, 244 Ws. 2d 121630 N.W2d 722
plan or scheme. Barrera$tate99 Wis. 2d 269298 N.W2d 820(1980). 97-3807
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Whenother-acts evidence was erroneously allowed, additional testiafmut Although a specific instance of conduct occurs oafce, the evidence may be
thatact was not harmless err®tate vMeehan, 2001 W1 ApplB, 244 Ws. 2d 12]  admissibleunder sub. (2). FrenchSoranoy4 Wis. 2d 460247 N.W2d 182(1976).
630N.W.2d 722 97-3807 Use of specific instances evidence is discussed. Stat@ns187 Ws. 2d 66522

A trial court ruling that other—acts evidence is admissible does not force a-defeRdy.2d 554 (Ct. App. 1994).

antto enter into a\allermanstipulation. By entering into Wallermanstipulation ~  apitevidence must be distinguished from character evidence. Characterds a gen
to prevent the admission of the other-acts evidence a defendant waives the rightd;eddescription of a persantispositioror of the disposition in respect to a gen
appeathe other acts ruling. Generally there can be no prejudicial error from a ruligg|rajt. Habit is more specific denoting omeégular response to a repeated situa
thatevidence is admissible if the evidence is not actually admitted. Stet@mk, o However habit need not be “semi-automatic” or “virtually unconscious.”
2002WI1 App 31,250 Ws. 2d 95640 N.W2d 19801-1252 } Steinberg. Arcilla, 194 Ws. 2d 759535 N.W2d 444(Ct. App. 1995).

A defendant maysubject to the couetdiscretion, introduce expegstimonyto Thegreater latitude givennderDavidsonfor allowing other acts evidence in child
show that he or she lacks the character traits of a sexeatlef and is unlikelyo  gexyalassault cases because of théaifty sexually abused children experience in
havecommitted the assault in question. If the expert will testiffier explicitly or ~ egtifying, and the diiiculty prosecutors have in obtaining admissible evidence in
implicitly, on facts surrounding the crime ofed, the court may compel the defend gy;chcases was properly applied when the victim, although an adult, functioned at the
antto undego a compulsory examination conducted by an exgeicted by the  eye| of an 18-month old, having an inability to recount what happened. This greater
state. State vDavis, 2002 WI 75254 Ws. 2d 1 645 N.W2d 913 00-2916 latitudeis not restricted tallowing evidence of prior sexual assaults and was properly

Thestate and the couatre not required to agreeWallermanstipulations. ANal-  5ppjiedto allow evidence of pormography viewed by the defendant that helped to

lermanstipulation in a child sexual assault case is directly contrahetgreater lati monstratenotive. State MNormington, 2008 WI App 806 Ws. 2d 727744
tuderule for the admission of other—acts evidence in child sexual assault cases. 2d 867, 07-0382 '

statemust prove all elements of a crime, even elements the defendant does not dis
pute. Accordingly evidence relevant to undisputed elements is admissible. State v .
Veach,2002 WI 110, 255 Ws. 2d 390645 N.W2d 913 98-2387 904.07 Subsequent remedial measures. When, after an

Sub. (2) will not be interpreted to admit all past conduct involeinglement of - eyent,measures are taken which, if taken previqusbuld have

tlhzf’grf_sfg;g”me- StateBarreau, 2002 W1 App 198, 2571sh2d. 203651 N.W2d 5 qethe event less likely to ocquevidence of the subsequent

A circuit court does not commit reversible error if it fails to provide a de@idid ~ measuress not admissible tprove negligence or culpable con

vananalysis for admitting other—acts evidence. An appellate court is required to péfict in connection with the event. This section does not require
form an independent review of the record for permissible bases for admitting othgr— . . ;
actsevidence if the circuit court fails to adequately provideShkivananalysis, or the exclusion of evidence of subsequergasures when fefed

alternativelystates an imr\)ﬁrmisdsible basis fordthe admission of such evidence. Sfateanother purpose, such as proving ownership, control, or feasi
v. Hunt, 2003 WI 81263 Wis. 2d 1 666 N.W2d 771 01-0272 ili i i

Inability of a victim to identify the defendant as the perpetrator of a similalr‘*)IIIty Of. precal.'ltlon.ary measures, if controvertedmpeachment
unchargectrime takes the jury intthe realm of conjecture or speculation and is no®f Proving a violation of s101.11
admissible as other—acts evidence of a crime committed by an unknown 3rd—persdtiistory: Sup. Ct. Order59 Ws. 2d R1, R87 (1973).
underScheidell When there is a series of simitaimes, the fact that the state is  Evidenceof subsequent remedial measures by the mass producer of a defective
unableto prove that the defendant committed all of the crimes does not test@#p  productis admissible in a produdisbility case if the underlying policy of this sec
lish that the defendant did not commit any of the crimes. Statgight, 2003 Wl  tion not to discourage corrective steps is not applicafileart v General Motors
App 252,268 Ws. 2d 694673 N.W2d 386 03-0238 ) Corp.80 Ws. 2d 91258 N.W2d 681(1977).

Alsteendoes not stand for the proposition that other-acts evidence can never beyigenceof a remedial change was inadmissible when the defendant did not chal
probativeof the issue of consent or that the other-acts evidence is not probativggfethe feasibility of the change. Kruegerfappan Co104 Ws. 2d 199311
theissue of the victins credibility When other—acts evidenoenon-consent relates '\ 24 219(Ct. App. 1981). ' ’

not only to sexual contact but also to a defendamtbdus operandi encompassin ) A ; :

condugtinextricably connected to strikingly similar alleggd criminal congmct, tﬂ Ewder:jceto_f ??Sgl.ev?ﬁt remedghfaaure; mi){ob\e/:\llntE%dggegzgn’ﬂ%?g%gegh

evidenceof non—-consent may be admissible to establish motive, intent, preparati%gsean strict liability theories. D. L. ¥uebner. S 1 '

plan,and absence of mistake or accident. Stateebart, 2003 WI App 25868 Ws. )-

2d 468 673 N.w2d 369 03-0795 . ) .
During a commitment proceeding under ch. 980, sub. (2) does not apply to €904.08 Comprom|5e and offers to compromise. Evi-

denceoffered to prove that the respondent has a mental disorder that makes it sub ichi i iai i
tially probable that the respondent will commit acts of sexual violence fottire. a@hce of fumIShmg or dre”ng or promising to furnishor

Statev. Franklin, 2004 WI 38270 Ws. 2d 271677 N.W2d 276 00-2426 acceptingor offering or promisingo accept, a valuable consider

Picturesdepictingviolence were déred to prove the defendamfascination with ~ ation in compromising orattempting to compromise a claim
deathand mutilation, and that trait is undeniably probatif/enotive, intent, or plan

to commit a vicious murderDressler vMcCaughtery238 F3d 908(2001). which was dlsqued asto e.lther.valldlty or amc.)unt’ I.s not admissi
Help Me Doc! Theories of Admissibility of Other Acts EviderinéMedical Mat ble to prove liability for or invalidity of the claim or its amount.
practiceCases. GardneB87 MLR 981 (2004) Evidenceof conduct orstatements made in compromise negoti

ationsis likewise not admissible. This section does not require

904.05 Methods of proving character. (1) REPUTATION exclusionwhen the evidence isfefed for another purpose, such
OROPINION. In all cases in which evidence of charactea trait gs proving bias or prejudice of a witness, negativing a contention
of character of a person is admissible, proof may be made by testiundue delay proving accord and satisfaction, novation or
mony as to reputation or by testimony in the form of an opiniofieleasepr proving an dbrt to compromise or obstruct a criminal
On cross—examination, inquiry is allowalifeo relevant specific investigationor prosecution.
instance®f conduct. History: Sup. Ct. Order59 Ws. 2d R1, R90 (1973)987 a. 355Sup. Ct. Order

(2) SPECIFICINSTANCESOF CONDUCT. I cases in which charac " %?I;otﬁlizge;\li;nzdig\sl ﬁlo??a?cﬁgs :\./iézgce of compromise settlements to prove
teror a trait of character of a person is an essential element @f.gor prejudice of witnesses, it does exclude evidendeqwls such as the amounF:
charge,claim, or defense, proof majlso be made of specific of the settlement. JohnsonHeintz,73 Wis. 2d 286243 N.W2d 815(1976).

instancesf the persor:«x,J conduct. The plaintiff’s lettersuggesting a compromise between codefendants was not
; . . admissibleto prove the liability of a defendar®roduction Credit Association Ros
History: Sup. Ct. Order59 Wis. 2d R1, R80 (1973)}991 a. 32 ner, 78 Wis. 2d 543255 N.W2d 79(1977).

A detectives opinion of a drug addiatreputation for truth and veracity didt .

: P f h - \Whena letter from a bank to the defendant was an unconditional demand-for pos

qualify to prove reputation in the community because it was based on 12 Var{ﬁ%vsionof collateral and payment under a lease and was prepared without prior
g

opinionsof persons who knew the addict, from which a community reputation co otiationscompromise, or agreement, the letter was not barred by this section.

notbe ascertained. EdwardsState49 Wis. 2d 105181 N.W2d 383(1970). h f
Whena defendans character evidence is by expert opinion and the prosemjtionHemagesank v Packerland Packing C82 Wis. 2d 225262 N.W2d 109(1978).

attack on the basis dieopinion is answered evasively or equivocatien the trial L . o
courtmay allow the prosecution to present evidence of specific incidents of cond@®04.085 Communications in mediation. (1) PURPOSE.

King v. State,75 Wis. 2d 26248 N.W2d 458(1977). The purpose of this section is to encourage the candor and coop
Self-defense—prior acts of the victim. 1974 WLR 266. eration of disputing partiesto the end that disputes may be

904.06 Habit; routine practice. (1) AbmissiBILITY. Except quickly, fairly and volunt_arlly se_ttled.

asprovided in s972.11 (2), evidence of the habit of a person or (2) DEFINITIONS. In this section: y

of the routine practice of angamizationwhether corroborated or (&) “Mediation” means mediation undera8.50 (3) concilia

notand regardless of the presence of eyewitnesses, is relevatiptbunder s111.54 mediation under €11.11 111.70 (4) (cm)

provethat the conduct dhe person or ganization on a particular 3. or 111.87 mediation under s115.797 negotiation under s.

occasionwas in conformity with the habit or routine practice. 289.33(9), mediation under cl&55or s.767.405 or any similar
(2) METHOD OF PROOF. Habit or routine practice may be statutory, contractual or court-referred process facilitating the

proved by testimony in the form of an opinion or by specifioluntary resolution of disputes‘Mediation” does not include

instancesf conduct sdicient in number to warrant a finding thatPinding arbitration or appraisal. 3 _ S

the habit existed or that the practice was routine. (b) “Mediator” means the neutral facilitator in mediation, its
History: Sup. Ct. Order59 Ws. 2d R1, R83 (1973};975 c. 184 agentsand employees.
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(c) “Party” means a participant in mediation, personally or \[%astried, prior trial testimony was properly admitted for impeachment purposes.
an attorney guardian, guardian ad litem or other representativéiae%: Nash,123 Ws. 2d 154366 N.W2d 146(Ct. App. 1985).

. X Statementsnade during a guiltplea hearing are inadmissible for any purpose,
regardlesof whether such person is a party to an action or prciudingimpeachment, at a subsequent trial. Stakéason132 Ws. 2d 427393
ceedingwhose resolution is attempted through mediation. N.W.2d 102 (Ct. App. 1986).

; A defendans agreement to sign a written confession, after being told by the dis
(3) INADMISSIBILITY. (a) Except as prowded undRrb'(‘]')' N0 yrict attorney that the state woudtand silent regarding sentencing if the defendant

oral or written communication relating to a dispute in mediatiogavea truthful statement, was not the result of plea negotiations but negotiations for
i iati i onfession, and therefore was not inadmissible under this se8taia.vNichol
madeor presented in mediation by the mediator or a party eoeETen SIS RO ARG
. sible . e. .e ceo sl_'j _jeC 0 scovery O compulgury This section does not apply tdefs of compromise made to the police. State v
cessin any judicial or administrative proceeding. Any COmMUPischke;198 Ws. 2d 257542 N.W2d 202(Ct. App. 1995)95-0183
nicationthat is not admissible in evidence or not subject to discov A no contest plea in a criminal case carioused collaterally as an admission in

ery or compulsory processnder this paragraph is not a pub|i%twggi%(l}itig;ﬁig%emsteIski v Taylor, 2003 WI App 194266 Ws. 2d 940669

recordunder subchll of ch. 19 Section908.01 (4) (b) deals with admissions by a party as a genkrabut admis
i i sionsincidental toan ofer to plead are a special kind of party admission: they are
(b) Except as p.ro"'ded under S(@)’ no medlatomay be SUb impossibleto segregate from thefef itself becausthe ofer is implicit in the reasons
poenaedor otherwise compelled tisclose any oral or written advancedherefor Section 904.10 trumps s. 908.01 (4) (b) because it excludes only
Commumcatlonrelatlng to a d|sputm mediation made or pre this particular category of party admissions and therefore is more specialized than the
it ; i~ latterstatute. State Worwood, 2005 WI App 21887 Ws. 2d 679706 N.W2d 683
sentedn mediation by the mediator or a pastyto render an opin 3)4_1073

ion about the parties, the dispute whose resolution is attempted by

mediationor any other aspect of the mediation. 904.11 Liability insurance. Evidence that person was or
(4) ExcepTioNs. (a) Subsectio(8) does not apply to any wait wasnot insured against liability is not admissible upon the issue
tenagreement, stipulation or settlement made between 2 or mateetherthe persoracted negligently or otherwise wrongfully
partiesduring or pursuant to mediation. This section does not require the exclusion of evidence of-insur
(b) Subsectiori3) does not apply if the parties stipulate that thenceagainst liability when déred for another purpose, such as
mediatormay investigate the parties unde787.405 (14) (c)  proof of agencyownership, or control, or bias or prejudice of a

(c) Subsectioi3) (a)does not prohibit the admission of evi WIthess. .
defcooens Astoubion, aINGLGN he Svdonce was MEseTIEEY S8 S CUSEONS J0RLIST LIS 9.52 (o
in the course of mediation. Allis v. WEPCO, 2001 WI App 22@48 Wis. 2d 10635 N.W2d 873 99-2944
(d) A mediator reporting child or unborn child abuse under s. . o .
48.981 or reporting nonidentifying information for statistical, 904.12 Statement of injured; admissibility; copies.
researctor educational purposes does not violate this section(1) In actions for damages caused by personal inpuystate
(e) In an action or proceedintjstinct from the dispute whose mentmade or writing signed by the injured person within 72 hours

settlements attempted througmediation, the court may admitOf the t(ijr_ne th; injury lhappenehd o_rdaccident occ(:jurr_ed_,blshall be
. : . o, receivedin evidence unless such evidence wdcadmissible as
Zvﬁﬂgﬂﬁgﬁﬂﬁfeb%?i?ﬂb@{etmSrﬁggtﬁﬂﬁnfgetisirgnfe%ﬁvtehnet a present sense impression, excited utterance or a statement of

importanceof protecting the principle of confidentiality in medi it:]]esngégt(i)rég(rf)e(g;acl;r?:r;;otional or physical condition as described

ation proceedings generally )
History: Sup. Ct. Order N@3-03 179 Ws. 2d xv (1993)1995 a. 2271997 a. _ _(2) Every person who takes a writtestatement from any
59, 164, 292 2005 a. 443.265 injured person omperson sustaining damage with respect to any
Judicial Council Note, 1993:This section creates a rule of inadmissibifty  accidentor with respect to any injury to person or propeshall
communicationpresented in mediation. This rule can be walwedtipulation of . ; - P L
the parties only in narrow circumstances [see sub. (4) (b)] beta@g®ssibility of atthe time of taking such statement, furnish to the person making
beingcalled as a witness impairs the mediatdhe performance of the neutral faci suchstatement, a true, correct and complete copy theroy.
litation role. The purpose of the rule is to encourage the parties to explore facilita@ysontaking or having possession of any written statement or a
settlemenbf disputes without fear thitteir claims or defenses will be compromised . e
if mediation fails and the dispute is later litigated. copy of said statement, by any injured person, or by any person
Thefocus of sub. (3) (a) is on the courts and on judicial proceedings. It directs @l@aiming damage to property with respect to any accident or with

courtsnot to admit certain communications into evidenceexaudes those same respect to any injury to person or propestyall at the request of
communicationgrom discovery The statute is applied when the communication '
aresought to be introduced or discoveredaurt, not when they are originally made the persorwho made such statement or the pesspersonal rep

during mediation. Dyer.W\aste Management fisconsin,Inc. 2008 Wl App 128, resentativefurnish the person who made such statement or the
Wis. 2d N.V2d ___ 07-1400 , i

— d___,____N.VId__ | ) . - erson’spersonatepresentative, a true, honest and complete copy
“Otherwisediscovered” irsub. (4) (c) means discovered outside of mediation, n: e - .

discoveredutside the bounds of formal civil discovey its terms, sub. (4) (c) is ereOf_W_'thm 20 days after written deman(_j._\Muten statement

intendedto prevent garty from making pre—existing, unprivileged information priv by any injured person or any person sustaining damage to property

lleged simply 2 communicating I shenurse of a ediation. Dyerwiaste Man — shallbe admissible in evidence or otherwise used or referred to in

g sconsin, nc. ppAes s 20— A —  anyway or manner whatsoever in any civil action relating to the

subjectmatterthereof, if it is made to appear that a person having
904.09 Payment of medical and similar expenses. Evi- Possessionf such statement refused, upon the recpletsie per
denceof furnishing or dflering or promising tgay medical, hos Sonwho made the statement or {hersons personal representa
pital, or similar expenses occasioned by an injury is not admissibies, to furnish suchtrue, correct and complete copy thereof as

to prove liability for the injury hereinrequired.
History: Sup. Ct. Order59 Wis. 2d R1, R93 (1973). (3) Thissection does not apply to any statement taken by any
officer having the power to make arrests.
904.10 Offer to plead guilty; no contest; withdrawn History: Sup. Ct. Order59 Wis. 2d R1, R99 (1973),991 a. 32

plea of guilty . Evidence of a plea of guiltlater withdrawn, or ~ Postaccident Statements by Injured Parties. LaFavs. L\ain Sept. 1997.
aplea of no contest, or of arfef to the court or prosecuting attor ) ) ) o

neyto plead guilty or no contest to the crime gjear or any other 904.13 Information concerning crime victims. (1) In
crime, or in civil forfeiture actions, is not admissible in any civifhis section:

or criminal proceeding against the perseino made the plea or (a) “Crime” has the meaning described i950.02 (1m)
offer or one liable for the persantonduct. Evidence of state  (b) “Family member” has the meaning described §56.02
mentsmadein court or to the prosecuting attorney in connectiofs).

with any of the foregoing pleas orfefs is not admissible. (c) “Victim” has the meaning described ire§0.02 (4)

History: Sup. Ct. Order59 Wis. 2d R1, R94 (1973)}991 a. 32 . .
When an accused entered into a plea agreement and subsequently testified at tf(g) In any action or proceeding under é88 or chs.967to

trials of other defendants, and when the accused later withdrew the guilty plea £ht9, evidence of the address of an alleged crime victim or any
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family member ofan alleged crime victim or evidence of the namadviceor counseling undes.93.510r in providing or receiving
andaddress of any place of employment of an alleged crime vissistanceinder s93.410r93.52is admissible in evidence or sub
tim or any family member of an alleged crimietim is relevant ject to discovery or compulsory process in any judicial or adminis
only if it meets the criteria under804.01 District attorneys shall trative proceeding.

makeappropriate objections if they believe teaidence of this (2) (a) Subsectiorfl) does not apply to information relating
information, which is being eliciteby any partyis not relevant to possible criminal conduct.

in the action or proceeding. (b) Subsectionfl) does not apply if the person receiving advice
History: 1985 a. 1321995 a. 77 or counseling undes.93.510r assistance under33.410r93.52
o ) ) consentdo admission or discovery of the communication.
904.15 Communication in farmer assistance pro- (c) A court may admit evidence otherwise barred by this sec

grams. (1) Except as provided under siB), nooral or written  tjon if necessary to prevent a manifest injustice.
communicationmade in the course of providing ogceiving History: 1997 a. 264
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